autobiographical piece of fiction, Mankiller records the reactions of Ahniwake, "a kind of Cherokee 'everywoman' who found herself at the mercy of the American system of medicine after a lifetime of turning to traditional Cherokee doctors in her ailments." As Mankiller personally concludes of her own long and troubled medical history: "My rage came mainly from the frustration caused by the way I feel about Western medicine, the way it generally dehumanizes patients."
There is probably no better case study of what Mankiller calls "this issue of cultural clashes" than the historic struggle to provide health care to Native peoples. This essay focuses upon the history, policy and framework of Indian health. In ways too often ignored by historians and anthropologists, the divergent approaches to medicine and the treatment of illness may be the ultimate distinguishing colonial symbol. Disease, rather than war, wasv the ultimate destroyer of much of traditional tribal life and nations. More than half of Chief Mankiller's own Cherokee people died in the early smallpox plagues which their priestly doctors were unable to treat. Furthermore, those failures undermined their pre-contact theocracy and opened the way for new tribal leaders, governments and laws. Yet, through it all many of the old and traditional ways of healing survived. Modem Western medicine is now exploring and often adopting both the humanity and the procedures of the Native ways of healing.
L Introduction
The federal government's relationship with the Native peoples has always been ambivalent, often marked by simultaneous aggression and paternalism. No completely settled policy has ever defined the relationship between the federal government and Indian tribes. Instead the interaction has often been guided by what Commodore Francis Leupp, a turn-of-the-century administrator called "only a vague sense of obligation".' This has resulted in marked fluctuations and inconsistent policies that have left successive generations of policy makers at uncertain odds with previous ones. Indian policy has been further described as "a great patchwork quilt" pieced together with fragments of faded, long abandoned programs and bright, new policies cut from shiny, new cloth. ' 
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The government's obligation to provide Indian health care is deeply rooted in several historical bases, especially in treaties and federal legislation. While both broad responsibility and specific obligations have been delineated, there has too often been insufficient funding, producing long periods of inadequate care.
Dramatic changes have occurred over the more than two centuries since the signing of the earliest treaties; these changes are reflected in and result from, attitudes about disease, the science of medicine, and the government's role in the provision of health care. All these have directly influenced the development and implementation of Indian health policy. An understanding of Indian health policy requires, in addition to understanding federal-Indian relationships, an appreciation of the following: The history of health care and policy for society at large, the organization and administration of health care delivery, the mechanisms for funding, the evolving concept of health care, the changing demands for care, and health care manpower requirements. These issues, as they pertain to Indian health, are addressed in this (and a forthcoming) article.
II. New Diseases and Minimal Intervention: Pre-Nineteenth Century
Archaeological and historical evidence dating from pre-Columbian times suggests health problems of Native Americans similar to those of all mankind. Skeletal remains, surviving art, and health tradition demonstrate the occurrence of arthritis, anemia, malnutrition, dental problems, birth defects, and certain infectious diseases. Such evidence, unfortunately, does not permit a complete picture of Indian health status prior to European contact. Nonetheless, it is clear that pre-contact North American Indians had quite remarkably healthy lifestyles, including exceptional diets and sustaining natural exercise. Modern man could learn much from the Native natural and traditional wisdom. Much more is known about the devastating consequences of European-introduced infectious diseases such as measles, cholera, pertussis, diphtheria, and smallpox. Epidemics decimated entire tribes, playing a significant role in the ultimate subjugation of Native peoples. 3 Worldwide, contagious diseases were a more serious problem in areas where large numbers of people resided and worked. Indians had little or no immunity to the diseases brought by Europeans and little was known about contagion and infection control.
Prior to the nineteenth century, the government's role in health care was minimal not only for Indians but for society at large. In the late eighteenth century, the federal government simultaneously warred with and saw itself as protector of Indian people. 4 Two images of the Indian emerged in the white man's mind -"noble savage" and "ignoble savage," but generally savage in either view. The Indian was often portrayed as different, dependent, and too often culturally, if not spiritually, inferior. 5 The major concerns involving the federal government and Indian tribes focused upon land, trade, and treaties. There was no organized focus or articulated health policy and no expectation that the government would or even could address health matters. The absence of an articulated Indian health policy mirrored the absence of government involvement in health care in general.
I1. Government Intervention: Nineteenth Century
Developments in Indian health care and policy in the nineteenth century must be understood within the context of broader Indian-White relations and evolving national perspectives on health. As westward expansion continued, Indians were seen as a barrier to America's destiny. The Jacksonian policy of removal of Indians gave way to a reservation system at mid-century and eventually to a system of allotments of land to individuals as part of efforts to "civilize" Indians. 6 During this period, policy changes occurred against a backdrop of often sincere efforts to "civilize" and "assimilate" Native peoples as the only available alternative to probable extinction.
Throughout the nineteenth century, new sciences brought new knowledge of health and medical needs. Stimulated by rapid urbanization, an understanding of the relationship between sanitary conditions and disease was gradually formulated. Great Britain's Public Health Act of 1848 provided a foundation for public intervention in combating and preventing contagious diseases. 7 Growing acceptance of public involvement resulted in the establishment of boards and commissions to regulate and maintain sanitary condition; in large cities. Enforcement of sanitary regulations was considered so important in some cities that health inspectors worked under the direction of the local police department The first large hospitals opened in the mid1800s. ' Early in the nineteenth century, the federal government assumed increased responsibility for certain Indian affairs. Administrative functions assigned to the War Department included modest provisions for health care. During the early 1800s, health care efforts were aimed at preventing the spread of 
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https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 contagious diseases such as smallpox. Services were provided to Indians often with an eye towards the value to the non-Indian communities. ' With responsibility assigned to the War Department, it is not surprising that attention focused primarily on Indians residing in the vicinity of military posts.
In 1819, Congress appropriated $10,000 to be distributed to missionary societies to "civilize" Indians; some of these missionary societies provided elementary health services." The first congressional appropriation explicitly providing for Indian health care was not made until 1832; $12,000 was designated to hire physicians and provide vaccinations. Increasingly, treaty agreements provided for medical services and supplies in exchange for land and promises to remain on reservations, 2 establishing a precedent for the creation of a separate system of health care for Indians.' 3 While some treaties specified time limits of from five to twenty years, the government frequently provided services beyond such treaty dates.
4
In 1849, the Indian medical service was transferred from military to civilian control when the Bureau of Indian Affairs (BIA) was transferred from the War Department to the Department of the Interior.' 5 A Division of Education and Medicine was established in 1873 to centralize administrative control and coordinate medical services. The medical section of the Division was discontinued in 1877 because of inadequate funding.' 6 Health care for Indians during the latter half of the nineteenth century, was provided largely through religious and philanthropic groups. 7 Again largely in keeping with general conditions, physicians in the Indian medical service were not required to have medical degrees until 1878. By 1891, doctors were also required to pass competitive examinations.'" Nurses, often members of
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Six 28 (1976) [ religious organizations who volunteered their services," 9 did not appear on the staff of the BIA until the 1890s.
While the number of health care providers for Indian people increased, services remained inadequate to meet the need. Early medical services were largely directed towards school children. An Indian service hospital was established in 1882 in conjunction with an off-reservation school and by 1888, two more Indian service hospitals were in operation." Some reservations, however, remained with no medical services whatsoever. Even where physicians and services were available, materials, medicine, and equipment were generally in short supply to health care facilities; inadequate transportation was also a major obstacle in the provision of care. 2 '
The sometimes unfortunate intrusion of unexpected consequences upon otherwise well-meaning intentions is illustrated in education efforts. The value of education in providing Indians the means of earning a livelihood in the 'advancing American society was recognized by Indians and non-Indians alike. How to accomplish this with the small numbers of a dispersed population raised logistic questions of which a boarding school seemed to be a reasonable and feasible alternative. Although the boarding school system is often condemned for its role in the "civilization" of Indians, critics have not offered a satisfactory substitute for this means of educating Indian children. Unfortunately, the assemblage of young individuals fostered local epidemics, a situation that modem installations, such as colleges and military induction centers, still sometimes face. It was especially important in the 1800s, a period when mechanisms of contagion and disease transmission were not well understood. Although some authors indicate that conditions in the schools were extremely unsatisfactory, there is also some evidence that the general health of students in school was better than that of those remaining in the camps.' The Report of the Commissioner of Indian Affairs for 1877 states:
Soon after the Indians returned from the chase in April, wrote Agent John D. Miles from the Cheyenne and Arapaho Agency August 18, 1877, "measles broke out in epidemic form, and notwithstanding the faithful and unceasing care and medical attention of our worthy agency physician, L.A.E. Hedge, the 'badge of mourning' is worn by the heads of almost every lodge in the two tribes." Seventy-four of the 113 school children were down with measles at one time and the agent, doctor, and teachers converted the school building into a hospital. Thanks to the care they received every child was saved. In this we gained a very 19. Torrens, supra note 9, at 8. 20. TYLER, supra note 6. at 90. 21. U.S. Pun. HEALTH SERV., supra note 11, at 87. [Vol. 20
https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 important point with the camp Indians, demonstrating the advantage of our manner of treatment over theirs, and the superiority of warm houses over that of the damp lodge in sickness. One family of five children were all taken of except one, who was in school .... "23
In any case, concern about conditions in the schools such as crowding, faulty ventilation, and the belief that schools could not offer proper isolation brought national attention to the inadequacies of the Indian medical service: pay was low and the staff was often poorly trained, uninterested, and even incompetent; equipment and medicine were inadequate; and esprit de corps was almost entirely lacking.' The 1898 Commissioner's Report announced the formation of a society of physicians, .the Indian Medical Association, but Commissioner of Indian Affairs William A. Jones (1897-1904) discouraged its activities, and any enthusiasm that might have led to a more effective Indian medical service dissipated.e Health education and preventive measures became part of BIA policy in the late 1800s. The duties of BIA physicians, according to an 1889 BIA report, included health education during school, home visits, and sanitary inspection of school and agency buildings. Field workers, the predecessors of public health nurses, provided health education and emergency nursing services. Unfortunately, few field workers were actually employed; only twenty-one were on staff by 1900,7 and their usefulness was limited by lack of specialized training.
In 1880, the BIA operated four hospitals and employed seventy-seven physicians, 29 comparing not unfavorably with the availability of hospitalization in the dominant culture. Treatment in the home was preferred; hospitals were used almost exclusively for the treatment of the poor or those with contagious diseases." Reasons given for the establishment of hospitals to treat Indians included living conditions that made treatment outside of hospitals useless or even dangerous, the need to limit the spread of contagious diseases and to protect Indian schools, and the hope of decreasing the influence of traditional medicine men. 3 Toward the close of the nineteenth century, Commissioner Thomas J. Morgan (1889-1893) proposed the establishment of hospitals at every agency and boarding school." The "clash" of divergent civilizations was also reflected in the fundamental difference between traditional Indian people with their own highly developed treatments and the often strange and foreign treatments of government physicians. Although the relation between medicine man and physicians was considerably more complex than usually portrayed, Indians often reacted to "foreign" medicine with fear and hostility. 33 Many government physicians made little attempt to understand or analyze the Indian's own historically rich and highly successful traditional medicine. Medicine men were accused of actively preventing school attendance and their practices were often declared offenses punishable by imprisonment. 35 While the health care needs of individual Indian people and Indian tribes varied, federal policy throughout the latter part of the nineteenth century continued to be burdened with the contradictory concept of Indians as both members of sovereign nations and wards of the federal government. 36 With the Indian Appropriation Act of 1871," 7 treaty making with Indian tribes was discontinued. However, the plenary powers earlier vested in the Congress continued and the federal government continued to carry out its Indian responsibilities largely through the legislative process. The dilemma of Indian sovereignty continued with the U.S. Supreme Court finding that the Fourteenth Amendment to the Constitution (adopted in 1868) continued the exclusion of Indians from citizenship." So, while the Indian Appropriation Act did not invalidate previously ratified treaties, it was a step that recognized continued weakening of tribal autonomy.
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Further erosion of tribal autonomy, and individual and collective traditional institutions, customs, and leadership, came with the General Allotment Act of 1887. This act was part of the continuing effort to "civilize" Indians by providing for individual land ownership. The Act also provided for United States (and, via the Fourteenth Amendment, state) citizenship to allottees. 4 
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missionary boards, and the Board of Indian Commissioners, 42 the Allotment Act was premised on the concept of private property, education, and farming as a livelihood. The underlying principle of much policy at this time was that Indians were destined for assimilation,' an inevitability recognized by many Indians and non-Indians.
The end of the nineteenth century was a low point in Indian history: the size of many, but not all, Indian tribes was decreasing dramatically; tribes were widely dispersed and often isolated;" and public programs continued to be underfunded, inadequate, and unprepared to meet the needs of a diverse and unappreciated people.
In contrast to efforts to provide some degree of systematic health care to Indians, much of the nineteenth century health care was rudimentary and unorganized for society at large. Individuals were generally left to their own resources or to charitable organizations for their health care. 4 Health workers had minimal training. There was no comprehensive needs assessment or planning, little cultural sensitivity in the provision of care, and no systematic mechanism for funding, though some public funds were available. By the end of the nineteenth century, however, an organized structure for the provision of health care was emerging and a clear precedent for federal involvement was being established."
IV. Health as a Priority: Early Twentieth Century
Health care changed quickly and dramatically in the early twentieth century. The application of science to medicine was leading to important new discoveries. Hospitalization became central to health care delivery" and federal activities in public health expanded rapidly." By 1910, public health offices were established at local and state levels. Health departments, even in small towns, appointed physician health officers who had legal authority to enforce sanitation and infectious disease regulations. 49 Medical education and professional licensing underwent reform. Nonetheless, while health care delivery was evolving toward more formalized care, this occurred without a thoughtful, broadly debated public policy.' Health care for those who could not afford to pay was still generally provided through charitable organizations, 
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Published by University of Oklahoma College of Law Digital Commons, 1996 with public provision of services only when necessary. It would take the Great Depression and World War II to create an environment in which health care would become part of the public policy agenda and be provided through largescale public programs. The Depression was important because it shook people's belief in the ability of individuals to control all aspects of their lives, and World War II was important because it demonstrated large-scale government provision of services based on right rather than charity."
The federal government's role in Indian health care remained minimal. Except for agency and school physicians on reservations, little systematic attention was paid to Indian health care until 19042 The health crisis in Indian schools, exacerbated by conflicting goals regarding school enrollment and medical care, was of increasing concern. The problem was officially addressed in 1903 when Indian school agents and superintendents were instructed to enroll only healthy children; hygiene, overcrowding, and ventilation became priority concerns. Commissioner's Report noted that tuberculosis was widespread and related to failure to disinfect tubercular sputum; there was inadequate sanitation, a lack of cleanliness, improper food preparation, overcrowded school dormitories, inadequate medical attention, and alcohol use.' The Report acknowledged improper medical attention, but laid blame on Indians themselves and their lack of confidence in the treatment provided. Jones concluded that adequate treatment was impossible because of the Indians' "ignorance and superstition.""
5
In 1910, Commissioner Francis Ellington Leupp (1905 Leupp ( -1909 reaffirmed that the ultimate policy goal was to integrate the Indian into the larger society.' According to Leupp, education was the vehicle for change. He promoted the charitable aspect of schools and considered the availability of medical assistance at schools an incentive for Indian parents to enroll their children. Only at the end of his administration did Leupp begin to express concern for health problems.' His efforts were tempered by his belief that it was extremely difficult to change Indian ways. 58 In 1908, Leupp appointed a special committee to review the problem of contagious diseases at schools. He 51. Torrens, supra note 9, at 12. 52. PRUCHA, supra note 5, at 842. 53. id. at 845.
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https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 also designated agency and school doctors as "health officers" with authority to direct and enforce sanitation efforts In 1908, the first chief medical supervisor of the Indian service was appointed.' The tuberculosis sanatoria established to treat Indian children gradually expanded to include care for adults.' When confronted with the possibility of establishing a tuberculosis sanatorium in the southwest, Leupp rejected the idea in favor of sanatoria on or near reservations and schools. ' Health was a priority for Commissioner Robert Grosvenor Valentine (1909) (1910) (1911) (1912) , who believed that serious health conditions hindered assimilation efforts and that infection was likely to spread to neighboring communities. Contemporary surveys and reports confirm the serious problems associated with infectious disease, unsanitary conditions, overcrowding, and inadequate incentives for health care providers." Valentine initiated a national campaign to conquer trachoma and implemented a program of health education.' His campaign to increase funding for both prevention and treatment of disease was only partially successful. Valentine also 1ioneered in the hiring of Indians.
Concerned about contagious diseases, Congress began to make separate appropriations for the prevention and treatment of diseases among Indian tribes. Prior to 1911, when Congress appropriated $40,000 to provide general health services to Indians, expenditures for Indian health care were financed entirely with miscellaneous funds.
In 1912, President William Howard Taft supplied Congress with survey results indicating an alarming prevalence of tuberculosis and trachoma in schools and on reservations and requested an appropriation of $253,000 for medical care for Indians. Though Congress did not grant the entire request, the President's message served to increase public awareness of the continuing serious medical conditions among Indians. 67 Health became an issue in the government's Indian policy, and some progress was being made as a result of various strenuous health campaigns undertaken by Commissioner Cato Sells (1913) (1914) (1915) (1916) (1917) (1918) (1919) (1920) (1921) As early as 1919, recommendations for transferring the Indian medical service to the Public Health Service (PHS), to be directed by the surgeon general, were considered. Though the PHS was highly regarded, the BIA opposed the move, arguing that health should not be separated from educational and social efforts. The surgeon general also opposed the move, claiming he was overwhelmed caring for disabled veterans. Despite initial support from the House Committee on Indian Affairs, Congress did not transfer the service.
The concept of a "right" to health care was being recognized in Indian policy. Increases in funding and the developing organizational structure reinforced the idea. Public health practices were evident in attention to sanitation and living conditions and the use of survey and statistical methodology, but the efforts were largely ineffective because preventive public health measures were not emphasized.
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V. The Beginnings of Public Health Practices: 1921 to 1954
Formal structure gradually emerged along with those for the general population. The Snyder Act of 1921 provided basic authorization for Indian health care 7 The Indian Citizenship Act of 1924 provided for the naturalizaition of noncitizen Indians born within U.S. territory.' Consequently, as U.S. citizens, Indians became citizens of the state of residence and eligible for all benefits of United States citizens.
The Snyder Act consolidated previous enactments, authorized the federal involvement in Indian programs including health, and affirmed administrative responsibility for Indian programs to the BIA under the supervision of the Secretary of the Interior.' The Act specifically authorized the BIA to "direct, [Vol. 20
https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 supervise, and expend such moneys as Congress may from time to time appropriate, for the benefit, care, and assistance of the Indians" for among other things "relief of distress and conservation of health.' 78 The Act, however, established only discretionary programs rather than entitlement to specific services.' It did not adequately define eligibility," nor did it identify levels or goals for funding. Programs remained under the general direction of Congress.
When the BIA was reorganized under Commissioner Charles Henry Burke (1921-1929), a health division was created with a chief medical supervisor who had direct access to the commissioner, and with medical directors (physicians who were commissioned officers in the PHS) who were assigned to four medical districts." Nonetheless, salaries remained low, turnover was high,' and many of the professionals who joined the service were marginally qualified.' Public health nurses were not added until 1924.' In 1926, officers from the PHS assumed positions in the Indian health program. While this practice continued through the 1940s, responsibility for administration remained with the BIA. 85 Lewis Meriam's monumental two-year study of Indian conditions, published in 1928 as The Problem of Indian Administration, included a description of impoverishment and poor health among Indians along with a detailed review of Indian health and the government's role in providing care. Meriam described school conditions in which children received deficient diets and insufficient medical care, the faculty was ill-prepared, the curriculum was rigid, and discipline was restrictive.' With respect to the medical service, the Meriam Report documented low salaries, incompetent staff, inadequate facilities, and minimal preventive medicine. Specifically, the report called for additional staffing to address tuberculosis, trachoma, infant welfare and maternity, venereal diseases, and hospital and sanatorium management. Other new positions were requested including public health nurse and field positions such as home demonstration agents and social case workersY 78 The Meriam Report offered considerable insight into the relationship between the races. It advocated respect for the rights -not just property rights -of the Indian and viewed education as a vehicle in all efforts." The report called for prevention and public health, increased manpower and incentives for workers, efficient operations, data-based information gathering to guide planning and policy, and Indian self-determination."
Commissioner Charles James Rhoads (1929) (1930) (1931) (1932) (1933) endorsed the Meriam Report and under his administration, appropriations for education, health, and welfare increased.' The first preventive medicine program, which emphasized maternal and infant care, was established' Cooperation between the BIA and the PHS increased; personnel and facilities were improved; collection and tabulation of vital statistics were afforded more attention; and federal-state cooperation in seeking solutions to the problems of Indian health progressed.'
In the last half of this century, federal involvement in health care has dramatically increased as evidenced by the establishment of agencies such as the National Institutes of Health and the Centers for Disease Control. The Social Security Act" established federal grant-in-aid programs to states for establishing public health services and training. Expansion of state activity accompanied growth in federal activity; the cooperative relationship between federal and state activity also grew, eventually resulting in shared responsibility ultimately formalized through programs such as Medicaid. ' Based on the premise that services to Indians could better be provided by states tham by the federal government," the Johnson-O'Malley Act* allowed states, other political subdivisions, and private entities to provide for Indian health, education, and welfare through contracts and grantsY The Johnson-O'Malley Act was a response to criticism in the Meriam Report that Indian Bureau standards were inferior to those of state agencies.
98 Under Johnson-O'Malley, Indians receive services through local entities used by other citizens rather than through special federal programs operated specifically for Indians. Perceived as intending to shift responsibility for Indian services to states, full implementation of the Johnson-O'Malley Act was limited by the fact that it was 88 [Vol. 20
https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 enacted during the Great Depression, a time when states were unable to assume additional financial responsibilities." The Depression and World War II resulted in an increased federal role in the provision of human services, higher costs, and a decreased willingness and ability of states to provide services to Indians." ® The Meriam Report, which generally supported the shift of service provision from the federal government to states (and local communities), was influential in the development of the Indian Reorganization Act (IRA).' The IRA, part of President Franklin D. Roosevelt's "New Deal" legislation, reversed the trend toward weakening tribal governments by establishing economic development programs and encouraging the formation of federally recognized tribal governments on a voluntary basis. The IRA began the rejuvenation of Indian communities and provided the foundation for tribal self-governance.'"
The New Deal era produced considerable improvement in federal health services for Indians. Appropriations for Indian health increased from $3,486,085 in 1935 to $4,011,620 in 1936. By 1936, 160 full-time and 76 part-time physicians, 378 staff nurses, 105 field nurses, 13 full-time and 13 part-time dentists, and more than 600 other professionals provided health services. A total of ninety-one hospitals and sanatoria were in operation with a total capacity of 3743 beds, 109 cribs, and 267 bassinets.10
Although the death rate of Indians decreased from 35.6 per thousand in 1911 to 15.1 per thousand in 1936," poor health continued among Indians largely as a result of inadequate housing, poor diets, unsanitary water supplies, and generally poor economic conditions. The Second World War had a profound effect on Native peoples; 65,000 Indians left reservations to join the armed forces or to work in war-related industries. Many returned to underdeveloped reservations with limited job opportunities. Some sought to resume their traditional roles. Others preferred to practice new trades learned as part of their war experiences. Still others sought to take advantage of the educational opportunities afforded by the G.I. Bill." The war experience increased the schism between those who favored assimilation and those who favored tribal autonomy. This was reflected in the debate over compensated termination as opposed to government support for developing tribal governance."
As in the private sector, wartime budget demands and a shortage of medical personnel interfered with provision of Indian health services during the Second World War."
07 After the war, ambulatory care facilities became more common and health centers were established to replace some older Indian hospitals. Typically staffed with physicians, health centers provided outpatient and public health services. The Doctor-Dentist Draft Law"~ permitted physicians and dentists to meet their draft obligations by serving in the Public Health Service; the number in the Indian program quadrupled in a single year."
Nonetheless, medical staffing for Indian health care remained inadequate due to low salaries, excessive clinical assignments, isolation from other professionals, substandard living quarters, little hope of advancement, and a shortage of modem equipment."" Two important issues in the provision of Indian health care surfaced during this period: establishment of eligibility criteria and fees for service. Initially, decisions regarding eligibility for care were left to individual agency superintendents or physicians. In time, the BIA confined services to "ward" Indians. By the late 1930s, Bureau regulations specified that all Indians belonging to a recognized tribe, descendants of Indians who lived on a reservation, and all other persons of at least one-half Indian blood were entitled to services."' In 1938, Congress authorized the collection of fees for medical (as well as certain other) services from Indians who were able to pay. Discretion in levying charges was left to BIA staff, and the legislation was not extensively implemented."' As in previous decades, problems included too little emphasis on prevention and public health, limited funding, inadequate staffing, and insufficient Indian participation in planning and implementation.
VI. Official Transfer to the Public Health Service: 1955
The establishment of the Department of Health, Education, and Welfare (HEW) in 1953 further strengthened the federal government's involvement in health care and ushered in significant changes in the nation's health care delivery system. National health policy concerns emerging during the 1950s, 1960s, and 1970s included: registration and approval of medications, financial assistance for professional education, care for the elderly and the poor, and acknowledgment of some inherent rights to health care."
Indian termination policy began with the aim of reversing federal Indian policy by eliminating Native programs. Whatever the motivations for 107. Officer, supra note 65, at 69; PRUCHA, supra note 5, at 984-85. termination -acquisition of Native land and resources, elimination of favoritism toward Indians, assimilation of Indians into the mainstream,"' or response to continued condemnation of existing programs -the result was severe budget cuts and the identification of tribes for whom federal government responsibility could be eliminated." The history of Indian-White relations has been characterized by tension inherent between the competing objectives of termination, integration, and assimilation on the one hand, and tribal autonomy and self-rule on the other. This tension, a continuation of the 200-year-old sovereignty/ward dilemma, continues to influence public policy and the provision of health services. Indeed, it is useful to view development of health services to Indians in terms of the continuing conflict between integration and autonomy."' Under the BIA, health services for Indians grew slowly but steadily from the early 1900s until World War II; in fact, prior to 1940 the BIA rarely placed Indians in community hospitals. After 1940, there was a gradual move toward reliance on local community health resources. More than thirty Indian hospitals and sanatoria were closed in seventeen states.
108.
Greater reliance on community health resources, which occurred in part because of the limited staff at Indian hospitals and the increased availability of community hospitals, was buttressed by policy in 1952 calling for the closure of Indian facilities when appropriate non-Indian facilities were available. By 1955, the BIA had contracts for the care of Indians with eighty-seven nonIndian hospitals (sixty-five general community hospitals, seventeen tuberculosis hospitals and five mental health hospitals). The BIA was also paying on a feefor-service basis for care for Indians at more than 180 non-Indian hospitals." 9 The BIA did, however, increase its capacity for providing ambulatory care after World War II by establishing health centers which, to some extent, replaced hospitals. These health centers resembled the field stations (though better 114 staffed and equipped) that had traditionally provided outpatient and public health services in outlying locations.'" Decentralization of BIA functions had been discussed as early as the 1920s."' There was a serious, albeit unsuccessful, attempt to transfer Indian health services to the PHS in 1919. The next such attempt, both serious and unsuccessful, occurred in the 1930s when it was argued that the transfer was needed to improve standards and staff morale. Commissioner John Collier  (1933-1945) did not support the transfer," even though he recommended decentralization as an interim stage in the move toward tribal self-governance. This interim stage would involve transfer of some BIA functions to other federal agencies specializing in those particular functions and decentralization in the provision of services to state, local, and tribal governments.'" For others, dcentralization of BIA functions was part of a termination sentiment. It provided a mechanism for decreasing the role of the BIA and curtailing specialized services to Indians."
Legislation" transferring the Indian medical service from the BIA to the PHS within HEW was passed in 1954, with the transfer to be completed by July 1, 1955. What is now the Indian Health Service (-IS) was created in 1955 as a special branch of the PHS.'" While the provision of Indian health care had been supervised by personnel from the PHS since 1926, the PHS did not assume legal responsibility for Indian health care until 1955.
Reasons other than those associated with termination justified the transfer of responsibility for Indian health care to the PHS. The PHS had better professional and technical resources, was better able to attract professional staff, and could provide direct medical supervision of the Indian health program. The PHS also might be more successful in obtaining appropriations and in effecting state and local cooperation in the provision of Indian health care.'" The transfer of Indian health care to the PHS eventually resulted in increased funding, greater access to care, and better care overall, though not for all.
Support for the transfer was not unanimous. HEW argued that the transfer would not solve Indian health problems.' There was concern about separating health from other BIA programs in terms of the administration and [Vol. 20
https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 delivery of services.'" Some Indian groups worried that transfer would mean a decline in service and closure of small hospitals thereby requiring greater patient travel for care.'" While in previous years the BIA had objected to the transfer, it was eventually supported by Commissioner Glenn L. Emmons (1953) (1954) (1955) (1956) (1957) (1958) (1959) (1960) (1961) who considered health, along with education and economic development, to be the three highest priorities for Indians.' Despite the transfer, the Department of the Interior maintained control of expenditures for new hospitals. In an effort to integrate Indians into facilities used by others and in order to save money, the Department of the Interior refused to authorize the building of new hospitals. This resulted in serious shortages of services in some areas with sizeable Indian populations. Furthermore, unexpended dollars designated for hospital construction created a budget surplus which resulted in proposals for budget cuts in Indian health. The Indian Health Facilities Act was passed to grant funds to communities to construct hospitals to serve Indians and non-Indians alike.' 32 This Act authorized the IHS to contribute funds to construct community hospitals when Indians would be better served by such hospitals than by PHS facilities. ' When Congress transferred the medical service from the BIA to the PHS, four major functions were identified: (1) provision of training and technical assistance; (2) coordination of available health resources through federal, state, and local programs for the benefit of Indian people; (3) federal advocacy for Indian health; and (4) provision of comprehensive health services, including hospital and ambulatory medical care and preventive, rehabilitative, and environmental services.'" The transfer legislation did not define eligibility for health care or establish charges for care.'
35
VII. Indian Self-determination: The 1970s
By the 1970s, health care and health policy had become critical issues for the nation as a whole. Many policy decisions were guided by the interests of the medical profession. President Richard M. Nixon favored private rather than public solutions to the country's health problems. During his administration, federal programs were cut and much federal funding was transferred to state and local governments.'" However, for Indians, this period was marked by 129 . Id. at 96. two important pieces of legislation: The Indian Self-Determination and Education Assistance Act' 37 and the Indian Health Care Improvement Act."' The Indian Self-Determination Act provided a mechanism for transferring programs traditionally administered by the BIA and the IHS to tribal governments." 9 The act was based on the assumption that federal domination of Indian service programs had hindered rather than assisted the progress of Indian people. This was purported to have resulted from deprivation of meaningful opportunities to develop leadership skills, precluding Indians from self-government, and denial of an "effective voice." The act acknowledged that Indians desired control of relationships among themselves and with non-Indian governments. It also affirmed the federal government's commitment to maintain its relationship with Indian tribes and to provide opportunities for "maximum Indian participation" in programs under the IHS."
In the two decades following transfer to the PHS, the number of individuals served by the I-S increased: hospital admissions in both IHS and contract hospitals doubled, and there was a five-fold increase in the number of outpatient visits.' 4 ' Unfortunately, there was no statutory mechanism to assure funding, congressional appropriations were arbitrary, and the budget process failed to respond to the increased numbers of individuals served and the high rate of inflation in contract services, services purchased from non-IHS providers. 42 Furthermore, the budget for contract services provided for only about half of the services needed.' 43 The goals of providing quality health care and assisting tribes in the management of their own programs were sometimes in conflict. Personnel were in short supply and turnover was great.'" Career development, incentives, and rewards received little attention; accountability needed to be improved.'
4 Programs which were inadequately funded when administered by the federal government continued to be inadequately funded when transferred to tribes for their administration.
In 1976, the Task Force Six Report was submitted to the American Indian Policy Review Commission.'" This report on Indian health revealed less than satisfactoiy progress due, in large part, to two recurrent problems - Another report to the American Indian Policy Review Commission, the Task Force Eight Report, addressed the problems of nonreservation Indians, identifying the need for additional facilities, personnel, medicine, and information. Because most Indian health care facilities were located on reservations, Indians residing in cities or nonreservation areas had little access to care. Some Indians were hesitant to utilize non-Indian facilities in their areas. Non-Indian facilities were often unwilling to treat Indians because of uncertainty about reimbursement. These facilities frequently referred Indians to Indian facilities, usually at some distance, which meant that Indians often did not receive care until their health problems became critical. Other problems related to urban and nonreservation Indian health included lack of basic information about the Indian population and its specific health needs, failure to educate health personnel about Indian health problems, and insufficient employment of Indians in existing facilities.'" Many of the recommendations contained in the Task Force Six and Task Force Eight reports remain pertinent today. IHS goals must be realistic. Funding should continue to be examined and modified in accordance with increased need. Services for Indians residing off, as well as on, reservations should be addressed.
'
VIII. The Indian Health Care Improvement Act of 1976
The Indian Health Care Improvement Act of 1976" articulated an ambitious goal: to provide "the highest possible health status to Indians and to provide existing Indian health services with all resources necessary to effect that policy.'"" This Declaration of Policy in the Act represents the first legislative statement of a goal for federal Indian health programs and a The Indian Health Care Improvement Act was comprehensive in scope and authorized a number of programs that serve as models for public health care and national health planning. A primary objective of the Act was to raise the health status of Indians, over a seven-year period, to a level comparable to that of the general U.S. population." The act authorized funds for Indian health care to address needs not met under existing programs and to establish specific new programs.' It sought maximum participation of Indians in planning and managing services and allowed tribes to assume authority for the direction of IHS programs. 5 8 The act authorized a scholarship program for training Indian students in the health professions in exchange for service within the I-1S, tribes, or Indian communities.' 9 It also authorized services for Indians residing in urban areas, including the establishment of urban health centers, and amended the Social Security Act to permit reimbursement by Medicare and Medicaid for covered services provided by the IHS.w Improved care associated with the Act has resulted in improved morbidity and mortality statistics for Indians.
Many Indians who qualify for Medicaid and Medicare use IHS services instead. 11he federal government's acknowledgment that Indians have dual entitlements resulting from their status as citizens and from treaty rights means that Indians should be allowed to fully utilize federal and state programs for which they qualify, without reimbursement by the IHS; they should also receive IS services. In practice, however, these entitlements are often challenged giving rise to questions of responsibility.
IX. New Roles, Persistent Problems: The 1980s to the Present
The IHS self-determination program has sought to strengthen tribal governments as well as to deliver services under the administration of tribal governments. The IHS position in regard to self-determination, often in conflict with the Office of Management and Budget, is that true self determination does not mean simply turning the program over to the tribes but means tribes have the full and unfettered right to choose their own mechanism for health care In 1984, IHS implementation of the Indian Self-Determination process was evaluated and found to be effective in engaging tribes in planning and operating health care delivery. The degree of success varied from site to site. Health care planning was not emphasized at most study sites. With respect to the contracting process, delays and frustration in dealing with government bureaucracy and communication problems were identified as were the need for central support, increased technical assistance, and monitoring."
The Indian Health Care Improvement Act of 1976 was amended in 1992," reaffirming the nation's responsibility and legal obligation to assure the highest possible health status for Indians. The amendments specified health objectives for the year 2000, identifying sixty-one status objectives. Manpower issues were addressed with stated objectives increasing the proportion of all academic degrees in the health, allied health, and associated health professions awarded to Indians. While the amendments authorize and reauthorize programs that could help ensure the desired outcomes, appropriations are unlikely to be sufficient to ensure their accomplishment.
In December 1987, in the Omnibus Appropriations Act for fiscal year 1988, Congress provided $1 million for planning for self-governance for ten tribes and instructed the BIA to begin the planning process. Congress amended the Indian Self-Determination Act by passage of Public Law 100-472," which authorized the BIA to enter into compacts with Indian tribes." The first negotiations were with seven tribes, considered to be the "first tier." Public Law 100-472 provided for self-governance to be a demonstration project for five years; however, there is little evidence that self-governance has been treated as a demonstration project, and it is unlikely that tribes intended for it to terminate in five years. The Tribal Self-Governance Demonstration Project Act, 67 signed into law in December 1991, extended the period of demonsiration for three years (until 1996) and increased the number of participating tribes to thirty.'" In addition, the appropriations act for fiscal year 1992 directed the IHS to begin the process of compacting through selfgovernance. To support the belief that the program was never seriously intended as a demonstration project, the Congress established self-governance for BIA programs as permanent in the Indian Self-Determination Act Amendments of 1994," enacted in October 1994. The 1992 amendments to the Indian Health Care Improvement Act also reauthorized and amended Title IT of the Indian Self-Determination Act, 7 ' to provide for tribal self-governance demonstration projects through the IS. The 1992 amendments authorized the Secretary of Health and Human Services to negotiate and implement a Compact of Self-Governance and Annual Funding Agreement with those tribes participating in demonstration projects and authorized appropriations as necessary to carry out the projects.'
Self-determination and self-governance in health care have met with mixed response from tribes. Some tribes have been enthusiastic in taking over management of major components of their health care. Some tribes have moved rapidly into the more flexible self-governance mode. Other tribes, however, have been reluctant to participate, electing instead to continue receiving health care from the IHS. While reasons for continued full participation in the IHS system vary among tribes, it would appear that some tribes are relatively satisfied with the IHS. Some tribes recognize that they lack sufficient experience in delivering health care services. Others fear an adverse effect of local tribal politics on their own health care. Still others consider funding for tribal programs to be insufficient. Some fear that self-determination and self-governance will lead to dissolution of the IHS and, with it, dissolution of federal responsibility for Indian health care. It is of interest that even with the impressive movement toward self-governance, the Congress in Public Law 100-472 was careful to preserve the trust responsibility of the federal government, thus continuing the inherent contradiction in the federal-Indian relationship.
The federal appropriation for the IHS for fiscal year 1996 was $1.984 billion, a very modest increase from the fiscal year 1995 appropriation of $1.963 billion. Currently, the IHS provides health services directly, through tribes under both self-determination and self-governance, and through contract with private and other public providers. As of 1994, the IHS directly operated forty hospitals and 119 ambulatory facilities of various sizes. https://digitalcommons.law.ou.edu/ailr/vol20/iss2/2 an additional nine hospitals and 342 ambulatory care clinics. More complicated ambulatory and inpatient care is available from the private sector with reimbursement through the IHS. In fiscal year 1995, the IHS spent approximately $362.5 million to purchase such care. An unknown amount of Indian health care is also provided through other federal, state and local governments, private insurance, and personal expense.
While most Indians once lived on or near reservations, this is no longer the case. The latest census figures show that more than one-half live in urban areas, less than a quarter live on reservations, and the remainder live in rural areas (often legally defined as "Indian country"). For the most part, the IHS serves Indians on or near reservations or in rural areas, though there are IHS hospitals in Phoenix, Albuquerque, and Anchorage. It is common for Indians to return to their home area to receive health care services at IHS facilities rather than utilize non-Indian facilities." Relatively little is known about the health status or health care utilization practices of urban Indians.
The health status of Indians has improved markedly since the IHS was transferred to the PHS in 1955." These improvements are thought to be related to advances in sanitation and housing, emphasis on prevention, greater familiarity with health issues, better access to funds, and more efficient management by the PHS. The tremendous gains must be weighed against continuing deficiencies and problems. Unfortunately, a 1989 Special Committee on Investigations identified "severely limited medical resources" on reservations, significant delays in treatment, problems recruiting and retaining medical professionals, inappropriate use of funds, and administrative mismanagement.'
7 While many of the findings of the Special Committee are questionable and many a matter of judgment, there were, and continue to be, severe limitations in medical resources, delays in treatment, and problems in recruiting and retaining medical professionals. Clearly, much remains to be done.
X. Conclusion
The development of general public health policy in this country has been slow and has followed the pattern of other industrialized countries. Three stages in the development of health policy have been identified: (1) public apathy and reliance on charity; (2) public provision of services when not adequately provided by the private sector; and (3) replacement of private and charitable programs by public services and public financing."
5 Public health efforts reflect a balancing of scientific knowledge and social values. These values, as well as political factors, account for the differential treatment and status of Indians as compared to the general population.
Except for care of the military and the merchant marine, the federal government had a minimal role in health care until after the Civil War. 7 ' Indian health care, however, was provided through federal programs, sometimes in conjunction with private and state entities. Early federal programs for Indians were relatively well organized. They were initiated largely to curb the spread of infectious diseases and, while the motivation may have been self-serving, Indians benefitted." As medicine modernized during the twentieth century, applications to Indian health care did not keep pace. Appropriations have always been insufficient and both World Wars were accompanied by decreases in funding.
Not until Indian health care was transferred to the PHS in 1955 did Indian health status improve significantly. Subsequent legislation, including the development of innovative public health programs, has greatly enhanced the IHS. In the meantime, health care has become a major national issue with attention focused on efficiency and access to care. The Indian population must benefit from improvements in quality, better access to services, and enhanced services -and at a level and pace at least equal to that of the general population.
Throughout the history of federal-Indian relations, the contradiction inherent in federal responsibilities compared to tribal sovereignty continues to dominate, and sometimes confuse, policy development and implementation. The current acceleration towards tribal sovereignty through self-governance continues in this mode. Absent from most public deliberations about self-governance has been any substantial consideration of health status or clarification of the role of the IHS. Such debate and clarification is vitally needed and can only come from the Congress with its unique position in regard to Indian affairs.
As the debate on the theory and practice of Indian health care continues, it is important to remember tribal peoples and the tribes themselves. Too often, as Wilma Mankiller so eloquently reminds us, doctors do "not know how to heal an illnesq, only how to cut it out...." Western medicine must humanize itself and rise above the bureaucracy if it is to learn how to heal in ways that reach deep into the soul. 
APPENDIX:
A HISTORICAL CHRONOLOGY (Pre-Contact to Present) Pre 19th Contagious diseases were the major health problem. Before the Century nineteenth century, government's role in the health care of Indians and society at large was minimal.
Early
The relationship between sanitation and disease and the effects of 19th urbanization and crowding on health were recognized. Health care Century efforts were aimed at preventing the spread of contagious diseases.
1803
The federal government became officially involved with Indian health care and assigned responsibility for it to the War Department.
1819
Federal legislation provided for annual appropriations of $10,000 to religious groups which provided medical services.
1832
The government appropriated $12,000 to hire physicians and provide vaccinations.
1848
The Public Health Act of 1848 provided a foundation for public intervention in combating and preventing contagious disease.
1849
The Indian medical service was transferred from military to civilian control when the BIA was transferred from the War Department to the Department of the Interior.
Late 19th U.S. health care delivery became institutionalized, and the first Century large hospitals opened.
1871
With passage of the Indian Appropriation Act, Indian tribes ceased to be considered independent nations for the purpose of treaty negotiations.
1873
The Division of Education and Medicine was established.
1877
The medical division was discontinued because of inadequate funding.
1880
The BIA operated four hospitals and employed seventy-seven physicians. 
1898
The Indian Medical Association was formed but activities were discouraged.
Early
The scientific method was introduced and applied to health care. 20th Century
1901
Congress conferred citizenship on all Indians in the Indian Territory.
1903
Indian schools were instructed to enroll only healthy children. Attention to hygiene, overcrowding, and ventilation became a priority in schools after a long period of high morbidity and mortality due to infectious diseases like tuberculosis and trachoma.
1904
Commissioner William A. Jones undertook a comprehensive survey of health in schools and on reservations. The Commissioner's Report concluded that tuberculosis was widespread and related to problems of inadequate sanitation, infection control, and medical attention. The report criticized Indians for their lack of confidence in treatments provided.
1908
Commissioner Francis Ellington Leupp appointed a special committee to address the problem of contagious diseases at schools and designated agency and school doctors as "health officers" with authority to direct and enforce sanitation efforts. The first chief medical supervisor of the Indian service was appointed, but funding for health services did not follow until 1910.
1910
Public health offices were established at local and state levels. 
1910-
Commissioner Robert Grosvenor Valentine conducted a
1919
Recommendations for transferring the Indian medical services to the PHS were not followed. The BIA opposed the transfer, arguing that health should not be separated from educational and societal efforts.
1921
The Snyder Act was passed, consolidating various previous acts and defining the scope of federal Indian programs. Administrative responsibility for Indian programs was assigned to the BIA. The Act established a discretionary program, it did not adequately define eligibility for services, and it did not identify levels or goals for funding.
1921-
The BIA was reorganized under Commissioner Charles Henry 1929 Burke. A health division was created with a chief medical supervisor who had direct access to the commissioner, and medical directors were assigned to four medical districts. Substantial numbers of the professionals who joined the service were poorly qualified; salaries were low and turnover was high. Public health nurses were added to the medical service.
The Citizenship Act of 1924 provided for the naturalization of noncitizen Indians born within US territory.
1926
Officers from the PHS assumed positions in the Indian health program though primary responsibility for administration remained with the BIA.
1928 Lewis Meriam's study, The Problem of Indian Administration, was published. Meriam described the impoverished living conditions and poor health of Indians, documenting low salaries, incompetent staff, inadequate facilities, and minimal preventive medicine. He called for public health and preventive measures, recommending additional staffing, efficient operations, and data-based information gathering to guide planning and policy. Meriam also recognized the importance of Indian self-determination.
1929-Commissioner Charles James Rhoads endorsed the Meriam report, 1933
and under his administration, appropriations for education, health, and welfare increased. The first preventive medicine program, emphasizing maternal and infant health, was established.
1934
The Johnson-O'Malley Act was passed, allowing states, other political subdivisions, and private entities to provide for the health, education, and welfare of Indians through contracts and grants.
The Indian Reorganization Act, passed as part of President Franklin D. Roosevelt's New Deal legislation, provided the foundation for tribal self-governance.
1935
The Social Security Act was passed. In addition to providing retirement benefits, the Act established federal grant-in-aid programs for states to establish public health services and training.
Congress appropriated $3,486,085 for Indian health care.
1936
Congress appropriated $4,011,620 for Indian health care. There were ninety-one hospitals and sanatoria in operation. The Indian death rate decreased to 15.1 per thousand. Congress authorized the extension of state jurisdiction over reservations in a number of states.
1953
The Department of Health, Education, and Welfare was established, assuring the federal government's involvement in health care and ushering in significant changes in the nation's health care delivery system.
House Concurrent Resolution 108 was passed, officially launching a campaign to terminate the federal government's involvement in Indian affairs.
1955
The IHS was transferred to the PHS. Four major functions were identified: training and technical assistance; coordinating available health resources through federal, state, and local programs; advocating for Indian health; and providing comprehensive health services. Eligibility for care and charges were not addressed in the transfer legislation.
1957
The Indian Health Facilities Act of 1957 was passed, granting funds to communities to construct hospitals to serve Indians and non-Indians. The Act authorized the IHS to contribute funds to basic health package; and an evaluation of the structure and level of funding, with modifications to reflect increased needs.
Task Force Eight addressed the problems of nonreservation Indians.
The Indian Health Care Improvement Act was passed with the goal of providing the highest possible health status to Indians. The Act sought to engage Indians in planning and managing services, and it authorized a scholarship program to train Indian students in the health professions in exchange for service in the IHS, tribes, or Indian communities. Comprehensive in scope, the Act authorized a number of programs that serve as models for public health care and national health planning.
1986
The IHS operated forty-five hospitals with 1988 beds, sixty-five health centers, and more than 200 other clinics. Tribes operated ix hospitals, sixty-two health centers, and over 200 other clinics. An additional 1000 beds were available through contract services.
1988
Indian Health Service granted agency status within the Public Health Service.
1988-Only thirty-one Indian men and thirty Indian women received 1989 medical degrees; seven men and six women received dental degrees; and one man and one woman received pharmacy degrees.
1990
Conservative estimates placed Indian mortality rates at a level 25% greater than the general population.
1991
The federal appropriation for the IHS for fiscal year 1991 was $1.4 billion.
1992
Amendments to the Indian Health Care Improvement Act reaffirmed the government's responsibility and legal obligation to assure the highest possible health status for Indians.
1993
The Il-S directly operated forty-one hospitals and 114 ambulatory facilities, and tribes operated eight hospitals and 347 ambulatory clinics.
1995
The federal appropriation for the IHS for fiscal year 1995 was $1.9 billion.
